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STATE OF {LLINOIS
Pollution Control Board

PEOPLE OF THE STATE OF ILLINOIS,
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}
}
}
}
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4832 S. VINCENNES, L.P., an lllinois }
limited partnership, and BATTEAST }
CONSTRUCTION COMPANY, INC., }
}
}
}

An Indiana corporation,
Respondents.

RESPONDENT’S MEMORANDUM IN OPPOSITION TO COMPLAINANT’'S
MOTION FOR SUMMARY JUDGMENT

Respondent, 4832 S. Vincennes, L.P., submits the following
memorandum response in opposition to Complainant’s Motion for Summary
Judgment.

INTRODUCTION

The Complainant, PEOPLE OF THE STATE OF ILLINOIS, through its
attorney, LISA MADIGAN, Attorney General of the State of Illinois, seeks
summary judgment for its complaint for alleged violations of the
ENVIRONMENTAL PROTECTION ACT without any evidence that it is entitled to
judgment as a matter of law. The complaint alleges that the Respondent, 4832
S. Vincennes, L.P., an Illinois limited partnership committed violations for Air
Pollution and Failure to Inspect and follow the proper emission control

procedures when asbestos was discovered.

COUNTER STATEMENT OF FACTS

The Complainant is well aware that prior to the beginning of the
renovation of this project a Phase I environmental assessment was performed

(Miller 2004 Dep. P. 31-32) with no indication that asbestos was present.



Further that the premises were boarded up and secure (Miller 2004 Dep. P. 35).
When the Respondent, through its representative, Gregory Miller, was first
informed that there was a suspicion of the presence of asbestos, Mr. Miller, who
had no experience with asbestos, (Miller 2005 Dep. P. 11) differed to the
knowledge and experience of the contractor to do whatever was necessary and
required under the circumstances {Miller 2005 Dep. P. 11 13).

The contractor, Batteast Construction Company, apparently did contract
with Hygieneering, Inc., a Professional Asbestos consulting and Testing Service
(Exhibit A), but never informed Mr. Miller that Hygieneering, Inc., had been
hired. None of the correspondence, contracts, invoices, tests results, etc.
between Hygieneering, Inc., and Batteast Construction Company were
forwarded to, nor shared with Mr. Miller. Minutes of the construction meetings
(Group Exhibit B) indicate that a testing for asbestos in the basement area had
been done on December 18, 2001 and results were expected in “3-5 days” (
Group Exhibit B). Each of the construction meetings include a list of persons
present. None of the attendance lists include the name of Mr. Miller. In
addition the affidavit of MARGARET GUIDARELLI-PELLETIER clearly states
that the firm Hygieneering, was contact by Batteast Construction on December
10, 2001 and that all of the firm’s proposals and billings for services went to
Batteast Construction, it indicates no correspondence or contact with Mr. Miller
or 4832 S. Vincennes. Additionally, her affidavit does not state that she is an
expert, or what expert, if any, will testify that asbestos was found on the
premises. In answer to Respondent’s 27 set of Interrogatories the Complaint
states that no expert has been identified at this time and that the investigation

continues (See Complainant’s Answer to Respondent’s 2nd set of Interrogatories



No. 12). The January 2, 2002 Construction Meeting clearly states in “topic of
discussion” No. 4 that Batteast would close down the job” as a result of the
positive test results for asbestos. The January 16, 2002 meeting indicates that
abatement contractors had been requested to make proposals and the January
30, 2002 meeting indicates that the job site would “close down” all interior
work. Significantly, none of the Construction Meeting Minutes make reference
to any work in progress, and the affidavit of Mr. Zappa refers to January 31,
2002, the day after the Construction Meeting notation to “close down” the work
site.

The core of this dispute, therefore, is a factual one. Despite the
Complainant’s allegations that the Respondent did not properly inspect the
premises before commencing renovation or failing to stop work when asbestos
was discovered, the record demonstrates that Respondent, 4832 S. Vincennes
has raised genuine issues of material fact concerning the adequacy of the pre-
renovation inspection and a factual dispute as to when asbestos was actually
discovered.

The supporting affidavit of Joseph W. Zappa does not establish that there
are no disputed issues of material fact. Paragraph 8 of the Zappa affidavit
states that Mr. Miller refused to stop work on January 31, 2002, where in fact
the affidavit does not affirmatively state the Mr. Zappa or anyone else, ever
spoke with Mr. Miller on January 31, 2002. Actually Mr. Zappa merely left his
cell phone number with an employee of Batteast Construction with no
indication of his official capacity. He did not display any credentials of his
position as an Inspector for the Ilinois Environmental Agency, he was not

driving a vehicle with the State of Illinois insignia and left a mere verbal notice



that the work site would have to be shut down (Miller 2004 Dep. P. 46). A
written Stop Work order was received by Mr. Miller on February 5, 2002
(Exhibit C). On the same day, an Inspector F. Roseman from the City of Chicago
Department of Environment visited the site and was given assurance by the

security personnel that on-site security would be maintained (Exhibit D).

ARGUMENT
Summary judgment is appropriate only if the pleading, admissions on file
and affidavits show there are no issues of material fact and the moving party is

entitled to judgment as a matter of law. Wilder Bindingco —v- Oak Park Trust

and Savings Bank, 135 IlIl. 2d 121, 130 (1990). In making this determination,

courts construe the pleadings, admissions, exhibits and affidavits strictly
against the movant and liberally in favor of the opponent and grant summary
judgment “only when the right of the moving party is clear and free from doubt”

Id. Citing Purtil —v- Hess, Ill. 2d 229, 240 (1986). Additionally, the non-movant

is entitled to have all reasonable inferences resolved in its favor. Certified

Mechanical Contractors -v- Wright & Co., Inc., 162 Iil. App. 3d 400 (2d Dist.

1987).

In this case the pleadings on file and exhibits submitted in opposition to
the Motion for Summary Judgment establish that genuine issues of fact remain
as to whether the Respondent failed to inspect and to follow proper emission
control procedures when asbestos was discovered. These disputed facts

preclude summary judgment in favor of the Complainant.



CONCLUSION

For the reasons set forth above, 4832 S. Vincennes, L .P., an Illinois
limited partnership respectfully requests that the Hearing Officer deny the

Complainant’s Motion for Summary Judgment.

Respectfully submitted,
/'/y—

OLMER M. SPURLOCK
Trey. f
'

or 4832 S, Vincennes, L.P.
AN
)




CERTIFICATE OF SERVICE

I, Oliver M. Spurlock, attorney, do certify that we caused to be served
this 4_ day of November, 2005, the Respondent’s Memorandum in Opposition to
Complainant’s Motion Summary Judgment, to the persons named below by
placing the same in overnight mail with U.P.S. postage prepaid, at 9415 South
State Street, Chicago, Illinois 60619.

Paula Becker Wheeler

Assistant Attorney General

188 W. Randolph, 20t Floor
Chicago, IL 60601

Oliver M/ Spurlock
Attorney at Law

9415 South State Street
Chicago, Illinois 60619
(773) 660-4300
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Respondents.

NOTICE OF FILING

To: Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
188 W. Randolph Street, 20t Floor
Chicago, llinois 60601

PLEASE TAKE NOTICE that we have today, ,J.svfwlw 7 2005, filed
with the office of the Clerk of the Illinois Pollution Control Board an original and
four copies of our Respondent’s Memorandum in Opposition to Complainant’s
Motion for Summary Judgment, a copy of which is attached herewith and
served upon you.

Respectfully submitted,

OLIVER M. SPURLOCK

b
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. Hygieneering, Inc. : - " 7575 Plaza Court, Willowbrook, Il: 6352
» 4 ingustrial hygiene, safety and environmantal consultinig servicss (630) 6542550 W FAX: (630) 783-361

December 10, 2001

Ms., Valeric Bauteast-Cleming : _ io Fax: 219-249.2270
Baneast Construction : -
430 E. LaSelle : LLL (d)
South Bend, TN 46617 o

RE: To identfy the services [and fees nssociated with the Professionul Asbesios Consulting and Tesunyg
Services for work dssocined with the property at 4832 S Vincennes (Mayfair Apartments).

Scope of Work
To support the above referenced project, Hygisneering will parform an on-sie inspection of the property

located ai 4832 S. Vincennes (o identify asbestos containing materials.  Samples will be collected of
sugpect ushesios mnw.mmg building materinls. Bulk samples collected will be analyzed by Polarized Light
Micruscopy (PLM) in o NVLAP acereditad laborawry. A project report of will be subraitied within three
weeks of the project comp]cti$n.

Associnted Ireeg i

The fixed fec lur the un-sitefinspectiun, report generation und analysis for up ta 3 PLM bulk samples i
$1L.240.00 '

I addivienal PLM bulk mng.:ling it necessary, $20.00 per bulk sample will be chargad. Additional bulk
samp'ing will oot be conduciéd uniess uppraved by Hatwast Construction Represeatative.

A shill ix defined as up to 8 conseculive working hours, Additional time speat will be billed at i rawe of
£75.00 per hour.

i
This document has been sent o elarily project seope and assaciated fees, if there are any yuestions please

conwel mie at Hygieneering,'Inc. We will schedule this work accordingly with Baueast Copatrucion w
meet (he projects needs accofdingly.
[}

Thank you for this opponunity 1o assist Baueast Construction in mseting the legal and ethical standards s
dwy appfy o gatety and environmentat health,

Acceptance of Proposal

A Lealdden] bty :

Authorized Signunie ; Authorized Signature
Hygu.m:c.rmg Ine, Batteast Construction
Dute: _i@, { ] Date: Vd a@m

Ta Confirm scheduling o[flllis worl, please review the following Terms & Conditions, sign, date und
fax 3 capy of this document to:
i Jacqueline M. Cadwellader
: Hygieneering, lnc.
FAX: 630-789-3813

CC: Brad Karich, [Iymunccrh.g Ine.
Proposal 259

|
! EXHIBIT
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Batteast Construction |
Company, Inc. !

!

Mr. Bil] Batteast

430 East LaSalle Avenuoe
South Bend, IN 46617

Battonst Canstruction Co., Inc.

,  CONSTRUCTJQN MEETING Ne. 3
!
Mavfair Apartments, Chicago, JI.

A meeting was held at the job site a1 10:00 am Wedneaday December 19, 2001 with (he following present:
Mr. Mark Thompson ( CAVS Shect Metal
Mr. Mike Caney i Ceomnmunity of lsrael
Mr. Robert Smith 3 & 3 Plumbing end Sewer
Mr, Sam Suarcz l Susrez Roofing
Ms. Alice Sehuler | Dearbotn Associates
Mr. Anthony Akindele | Nia Architects, Inc.

|

M. Percy Guimare
Mz Dovls Baum

Bateast Construction Co., Inc, (BCCI)
Batieost Copatruciion Co,, Ine. (BCCT)

The topics of discussion were g8 l‘o]low:r.

1. The minuies of MeehngNn 2 were npproved us wnitton
2. Doyle reminded Subcontractors to post bulating, safety pastars, socident mpcﬂs erc. on bulletin board and 10
mainkiin MSDS mannals, ete. lor OSIIA, eic. in Botteast's field otfice.

f ‘n 3. There wns o general discussion about the schedule and sequence of construction. A Prelininary Schedule dated
December 5. 2001 is attached and will be daveloped as the Project Schedule.
4. Bntess) anticipates staring (o instal) windows within die next 2-3 weeks i the north wing which will regquine
about 4 woeks to complete. The sputh wing windaws will follow immediately.
5. Bill reparted the site temporafy fence has heen installed.
6. Baricass anticipates providing iemporary heat in the north wing after the building is dry nnd enclosed.

8. Bill reported the testing of materials from the baseroent for ashestos was done Tuesduy and results are expecied in .

p) 7. Baiteast has provided a locked storage bax on sito (or 100ls and equipment storage.

3-5 days.

9. Boneast hos replaced the ﬁmungcmmr-mrmlhcwo]m_

11. Antlmnvumi‘mwdlhe“nmwsmml'cghzedmmmumimnswnhLoF glass on the 42 surface per the

speciiications.

V:ﬂ/ 10, Bill confirroed with the Owner it has full coverage of Builder’s Risk Insurance.

12 Anthony nsked Badoast to vcr.ify the submittal of electrical equipment to his office.

13. Doyle reporied three outstanding RF1's awniting the Architect’s directions.
14. Contractors may secure one full st of consiruction documents al no cost by contacting bmperial Bloe Print, 338

Harrison St., Cak Park, [L, Telephone 708-848-1030.

15.  Meeting adjowrned at 10:35 am. The next meeting will be on site at 10:00 am, Wodnesday Jan. 2, 2002 in the job

office.
days of anv discreponcies or changu.

|
16. Thesc Minutes represeni the wnderstanding of this wniter, Doyle Bawm. Please advisc in writing within seven (7)

Copies: OM. Nia, Subcentractore, PG, WLRB, LaBallz, DOH, Dearbom

S L



Batteast Construuimf 430 East LaSalle Avenue
Compaay, Inc. | South Bend, IN 46617
i

10N M
: Mavfair Apa Ch JL

A meeting was held at the job silte at 10:00 am Wedneaday Jmuazy 2, 2002 with the following present:

Mr. Mark Thompson CAVS Sheet Motal

Mr. Andrew Jones [ RCH Dala Eloerric

Mr. Al Townsend | RCH Delts Electric.

Mr, Bill Baseast | Baneast Construction Co., Inc.

Mr. Percy Galmore ! Batteast Construction Co., Inc. (BCCI)
M. Doyle Baum ; Batweast Consreation Co., [ng, (BCCD

The topics of discussian were aﬁ' follows;

1. The minutes of Meeting Np. 3 were approved as writien

2. CAVS Sheer Meto} and RCH Delta Eleetric reported they will not be on the site until the Qwner pays ail
outstending invoices for the project.

3. Baeast anticipates sterting to install windows within the next 2-3 weeks in the north wing which will require
about 4 weeks 10 complete. The south wing windows will follow immedienely.

4. Bill reported the testing of miaterials from the basement for asbestos tested positive. Abatement is expected o take
2-3 weeks 10 complete during which time Barteast will close down the job.

5. Pecy's job telsphone number is 773-268-2220 -

6. Meeting edjowrned at 16:35 'sm. The next meeting will be op site at 10:00 am, Wednesday Jan, 16, 2002 (n the job
office.

7. These Minutes represent the Lndmmnding of this writer, Doyle Baum. Please advise in writing within seven (7)
doys of eny discrepancies or changes.

Copies: GM, Nia. Subcontrocwors, PG, WLB, Lasalle, DOH,Dearborn
i
|
'ji

o



Batteast Construction 430 East LaSalle Avenue
Company, Inc. L e 159 South Bend, IN 46617
02 \_,‘1 ;t 43

CONSTRUCTION MEETING No. 5
Mayvfair Apartments, Chicago, IL

A meeting was held at the job site at 10:00 am Wednesday January 16, 2002 with the following present:

Mr. Robert Smith S & S Plumbing, Inc.

Mr. Michael 1.. Sabas : Grinnell Fire Protection

Mr, Michael Concy Community of Israel, Corp

Mr. Jack Scibek Certified Window Co.

Mr. Percy Galmore . Batteast Construction Ca., Inc. (BCCT)
Mt Dovle Baum Batteast Cogstruction Co., In¢, (BCCD)

The topics of discussion were as follows:

1. The minutes of Meeting No. 4 were approved as written
2. Certified is starting to install 117 windows today in the north wing in the common brick area, will receive 147
single hung windows tomorrow and will hold off on delivery of the 84 windows for the face brick areas in the north
wing until the lintels are installed. The south wing windows will be delayed until the mason replaces the lintels as
required. Jack states Certified could install all the windows, if required, in about one week after all the lintels are
replaced.
3. Abatement contractors have been requested to make proposals for asbestos abatement. To date no proposals have
been received.
4, Grinnell has some concerns about soffits on the 4™ floor which it will work out with Percy. It will start sprinkler
piping in about two weeks.
5. HOI will apply the strippable masking agent to the windows, as specified, before washing the brick. HOI will return
to work as soon as it is current with its pay requests,
6. S & S discussed the change to the water service which will require a change to the sprinkler contractor’s work.
Grinnell has the backflow preventer for the sprinkler water supply.
7. There was no review of the construction schedule since all subcontractors have pulled off the site. The schedule
wiil be updated once the trades retum to work.
8. Percy’s job telephone number is 773-268-2220
Y.  Meeting adjourned at 11:00 am. The next meeting will be on site at 10:00 am, Wednesday Jan 30, 2002 in the job
office.
10. These Minutes represent the understanding of this writer, Doyle Baum. Please advise in writing within-seven{7}-
days of any discrepancies or changes.

Copies: GM. Nia. Subcontractors, PG.WLB. LaSaile, DOH,Dearbom



430 East LaSalle Avenue

Batteast Construction
Company, Inc. v e Y South Bend, IN 46617

CONSTRUCTION MEETING No. 6
Maxfair Apartments, Chicago. IL

A meeting was held at the job site at 10:.00 am Wednesday January 30, 2002 with the following present:

Mr. Anthony Akindele Nia Architects, Inc.

Mr. Kaiser Moleboge Nia Architects. Inc.

Ms. Alice Schuler Dearborn Associales

Mr. Wayne Pietras Dept. of Housing

Mr. Robert Smith S & S Plumbing, Inc.

Mr. Michael L. Sabas Simplex Grinnell Fire Protection
Mr. Michael Coney Commuruty of Israel. Corp

R.C.H. Delta Flectric

Batteast Construction Co., Inc. (BCCI}
Bafteast Construction Co., Inc. (BCCI)
Batteast Construction Co., Inc. (BCCD

Mr. Alphonso Townseiid
Mr. Bill Batteast

M. Percy Galmore

Mr. Dovle Baum

The topics of discussion were as follows:
1. The minutes of Meeting No. 3 were approved as written
2. Centified has installed windows in the common brick areas of the north wing.
3. Abatement contractors have been requesied to make proposals for asbestos abatement. Proposals are expected next
week. BCCI expects the work to commence within ten davs and will close down the all intenior work during the
abatement work.
4. Grinnel! has some concerns about soffits on the 4™ floor. It will submit by Feb. 4" 3 drawing tor each apartment
\mh a proposed piping layout for the Architect’s approval. It will start sprinkler piping by Feb 11®

8 & § discussed the change to the water service. Simplex Grinnell will provide S & S witha dra\ung of the [ire
spn'nlder system for its permit application.
6. Apartment E Kitchen has been mirrored per the attached drawing due to an existing chimney.
7. Antheny requested each subcontractor bring a schedule of values to the next pavment walk-thrz. Subcontractors
wiil not be included in the pavment request if it doesn’t have a schedule of values at the walk-thro. This walk-thru
meeting will be on Wednesday Feb, 275 at 10:00 AM.
8. There was a brief review of the construction schedule and BCCT expects to updated the current schedule be will
expect the project to be substantially complete by Dec. 31* *02. The scheduled sequence starting at the North wing tier
A-N wilil be followed with Work finishing in the South wing
9. Percy’s job telephone number is 773-268-2220,
10. Meeuns adjcumed at 11:30 am; The next meeting will be on site at 1(:00 am, Wednesday Feb. 13, 2002 in the job
oltice.
11. These Minutes represent the understanding of this writer, Doyle Baum. Please advise in writing within seven (7)
dayvs of any discrepancies or changes.

Copies: GM. Nia. Subconiractors. POG.WLB, LaSalle. DOH. Dearborn



February 5, 2002
Mr. Gregory Miller

City of Chicago 9415 South State Street

Richard M. Daley, Mayor Chicago, llinois 60619

Department of Housing

John G. Markowski .

Com-:-:missionl;erows l Re: Stop Work Order

" 4832 South Vincennes

318 South Michigan Avenue

Chicago, llinois 60604 .

3125479000 Please be advised that the City of Chicago, Depastment of Housing, Construction

(312) 747-1670 (FAX) Administration Division is issuing a Stop Work Order for the above referenced rehabilitation

(312) 7441691 (TTY) project. it has come to our attention that during the demolition phase of this project, ACM.’s

hitp://www.ci.chi.il.us (Asbestos Contained Materials) were found on heating supply pipes in the basement areas.
Your general contractor, Batteast Construction must cease all construction activity immediatety.
It is imperative that the following steps be taken at once.

. The material in question must be removed by a licenced
and bonded asbestos abatement contractor.

. The contaminated material shall be removed in accordance
with alt Local, State and Federal Guidelines.

. The ACM's shali be taken to an approved Hazardous Material
dump site and the Department of Housing shall receive copies
of the dump tickets.

e An air quality test of the building shall be conducted after the
ACM removal. No construction work may continue until the
air quality meets all Local, State and Federal Standards.

. The Department of Housing shall also receive the following
documentation.

. Proposal from your abatement contractor.
. State License.
. Insurance,
. Air quality test resuiis.
If you have any questions regarding this directive, please contact me at {312) 747-6713.
Thank you for your cooperation and | look forward to working with you toward the resolution
of this matter.
Very truly yours,
p africé 00 C)urfin
Pafrick J. Curlin
) Deputy Commissioner
Ak -\VH'?RORHQ,QDS Construction Administration Division
XANM
BUILD ING CHICAGO TOGETHER
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